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DISTINGUISHED LAW WEEK LECTURE
JUDICIAL DECISION-MAKING
IN FLORIDA'S APPELLATE COURTS
Justice Stephen H. Grimes*
As a graduate of the University of Florida both in business and
law, I am delighted to be back in Gainesville. Yesterday, I was over
in the Business School which actually felt like home because, as some
of you may know, Bryan Hall was where the Law School used to be
over on the corner of Thirteenth Street and University Avenue. Some
of the offices and places looked about the same, some of them new
and upgraded. It was a lot of fun.
Because most of you are preparing to practice law I would like to
read you what the president of The Florida Bar, Ray Ferrero, recently
said concerning lawyers. Quoting President Ferrero:
We must have a sense of evangelism within our ranks in
seeking collectively to raise individual consciences to a high
level - one that transcends strictly professional business
self-interest. We need to see ourselves in the role of
peacemakers bringing justice where it is lacking, tranquillity
where there was turmoil, freedom where it was deprived,
and rewards where they are due. We must place substance
above perception, public interest above our own, and passionately root-out imperfections and injustice and make law and
procedure simpler.
* Justice, Florida Supreme Court. B.S.B.A., 1950, J.D., 1954, University of Florida. Justice
Grimes was a member of Order of the Coif, Phi Delta Phi Legal Fraternity, and Florida Blue
Key. He served as Editor-in-Chief of the University of FloridaLaw Review and was President
of Alpha Tau Omega fraternity. After serving in the United States Navy from 1951-53, Justice
Grimes settled in Bartow, Florida and joined the law firm of Holland & Knight where he headed
the litigation department. In October of 1973, Justice Grimes was appointed to the Second
District Court of Appeals where he served as Chief Judge from 1978 to 1980. He was appointed
to the Florida Supreme Court in January 1987. Justice Grimes has been involved in a large
number of judicial committees and civic activities as well. Justice Grimes, who is the first annual
Huber Hurst Distinguished Lecturer and the University of FloridaJournalof Law and Public
Policy's Distinguished Law Week Lecturer for 1988, delivered this lecture on March 16th, 1988,
in the Bruton-Geer Courtroom at the College of Law, University of Florida.

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. I

I suggest that the inauguration of the University of FloridaJournal of Law and Public Policy is entirely consistent with President
Ferrero's objectives. We need to consider the law's influence upon
our society and the part that law will properly play in the advancement
of our civilization. I therefore commend Mr. Makar and all the members of the staff of the new journal. I look forward to seeing the first
issue which I understand will be coming out shortly.
Because many of you may ultimately be arguing cases before an
appellate court, I thought that in the few prepared remarks I had
today I would talk about something that, when I was a lawyer, I
always wondered about but never knew until I became a judge: how
does an appellate court go about making its decisions? What procedures
do the courts follow and what are the mechanics by which courts reach
their final results? What procedures are used in issuing an opinion?
In the course of discussing these topics, I will be speaking about the
procedures I am familiar with from my experiences on the Second
District Court of Appeals and the Florida Supreme Court. I have
spoken with others judges on other appellate courts, so I think most
appellate courts operate in a manner similar to Florida's appellate
courts. Obviously, the United States Supreme Court has different
procedures because of the Court's unique nature. So, I will not try
to address their procedures and decision-making process. The topics
I do discuss, however, are applicable to most Florida appellate courts.
Judge Campbell of the Second District, with whom I use to sit, has
given a similar talk on this subject. He calls it "Behind the Green
Velvet Curtain."
First, every time a case gets docketed that goes through the full
gamut of procedures such as submission of briefs and oral arguments,
the Supreme Court of Florida and most appellate courts in Florida
use blind-filing. The clerk's office makes a random assignment of each
case to one judge who has primary responsibility for its handling. The
judge simply gets the assignment without any input. The question of
whether judges should be assigned cases in their area of specialization
often arises. For example, when an eminent domain case is docketed
it would go to the judge most expert in the area while contract code
cases would go to someone else. This method is generally not used in
Florida appellate courts. An argument, however, could be made that
cases ought to be assigned to the judge who has practiced law in the
particular area because the final opinion would be a better product.
The prevailing argument, however, is that these types of specialized
assignments will lead to one-person courts so that the judge's decision
in that area of law will simply prevail. The court would lose collegiality
and the conventional wisdom has been to just simply let the chips fall
where they may. If the judge to whom the case is assigned does not
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know much about the law in that area then it is up to that judge to
learn about it. Of course, the judge may wish to consult with another
judge who may have expertise in that area. This consultation may be
necessary in order to help the judge understand some of the nuances
of law.
What does an assignment mean? It means that the assigned judge
will have primary responsibility for shepherding the case along as it
proceeds through the court. Specifically, in the Supreme Court and
the Second District Court of Appeals, the case file goes into the assigned judge's office and one of the judge's law clerks would prepare
a summary of the briefs. This summary is not an analytical kind of
summary. Basically its just a summary of the positions that the parties
have taken in their briefs. I always instruct my law clerks to not try
to analyze what the parties have said in their briefs. I tell them to
just say what the parties say, so if they say "the moon is made out
of green cheese," put that in the summary. Later we will try to refine
it and separate the wheat from the chaff. The summary is sent to all
the other judges that are going to be on the panel. The summary is
useful because judges use it to study a case and to review their thinking
on the bench. It obviously does not supplant reading the briefs itself,
but it is very helpful to have in considering the case as it goes along.
In the Florida Supreme Court, the briefs are also sent to the
Justices so that we all have copies ahead of time. Most appellate court
judges know a lot about a case before it comes to oral argument.
There was a time twenty to thirty years ago, and maybe even more
recently, when the judges on some courts really did not prepare or
study a case until after the court had heard all the oral argument.
Then the judges would look at the briefs and study them to reach a
decision. This procedure, it seems to me, is inappropriate because
judges do not get a whole lot out of oral argument if they are trying
to learn about the case when they first hear oral argument. The judges
may spend a lot of time asking elementary questions that could be
avoided had they studied the briefs. It is fairly evident that most
judges now are very familiar with the case and have studied it prior
to oral argument.
Most courts probably have not had a conference prior to oral argument. Some courts have a short pre-oral argument conference to provide some preliminary input. Some of the busier courts have procedures where they screen out some of the cases without oral argument.
The Federal Courts use this procedure. Generally, the appellate court
system in Florida does not have a pre-oral argument conference. The
judges go to oral argument, however, with a fairly good knowledge
of what the case is about. As a result, the attorneys that make the
oral arguments usually get asked a lot of questions. A visit to most
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appellate courts demonstrates that judges like to ask a large number
of questions. Obviously, the judges should not spend all their time
asking questions because it would be unfair to the advocates, who
need time to present their positions. Usually, judges will probe the
weak areas of the particular positions. This type of questioning is very
helpful because it forces the lawyers to directly answer specific concerns the judges have. A lawyer should be prepared and able to
answer the questions. I may have only one lingering doubt about his
position. I ask that question and if the answer satisfies my concern
it might just win the case. So, one primary piece of advise about
preparing for oral argument is that you should figure out what are
the weakest positions in your case. Then, think ahead and expect the
Justices to ask a question about this position. You should prepare the
answer that you plan to give so that when that question comes you
will be immediately prepared to try to answer it or diffuse it. Your
preparation for this question may lead to the turning point in your
case. In summary, during the course of the argument you can expect
a lot of questions primarily because the judges are prepared ahead of
time.
After the oral argument, almost all appellate courts immediately
have a conference. In the Florida Supreme Court, we hold a daily
conference following oral argument. All seven Justices go into the
conference room and discuss the cases they have just heard. The
Justice that has the primary responsibility for the case usually starts
out and gives his or her view on that case and makes a recommendation
on how the case ought to come out. These discussions are all tentative,
so nobody is bound to their position. The discussions, of course, are
all confidential as well. The conference is very helpful because the
cases are very fresh on our minds because we just heard the arguments. The conference is also the first time in that given case that
each Justice has heard the views of the other Justices. It is my firm
conviction that the collegiality on an appellate court is extremely important because the decision of three, seven, or nine judges is always
better than the decision of one because of the input and interaction.
My view is not unique because all appellate courts have more than
one judge. These conferences are very useful to help the Justices
reach a consensus. They also allow issues to sharpen so everyone
understands what the case is about.
Some courts are more formal than others regarding the manner in
which these conferences occur. My impression is that some courts
have a lot of protocol. For example, on some courts, judges speak in
turn according to seniority. Each judge has the opportunity to say
something and not be interrupted. But, the conference procedures
depend a lot on the court and the nature of the judges involved. On
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the Florida Supreme Court, we follow a system based roughly based
on a seniority rotation though there is not strict adherence or deference
to such a system. Even though I am pretty low on the Court's totem
pole, I have no compunction to interrupt one of the other Justices in
the middle of their discourse to question their position. It is generally
pretty informal discussion.
By the time we get through the initial conference, all the judges
have expressed their positions on each of the cases. I usually keep a
running tally of the other Justice's positions on each issue and make
written comments on the summary. If some of the Justices have made
good suggestions about the handling of the case, I write those comments on the summary as well. The summary always stays with my
file and acts as a ready reference. If there is some note or point I
want to remember or something that needs to be covered in the
opinion, I place a short reminder for myself right on the summary
sheet.
Next, the Justice to whom the case is primarily assigned then has
the responsibility of preparing an opinion. It may be that more research will be necessary at this time as additional questions arise
about which the Justices are uncertain. Ordinarily, the Justice at this
point will not have read the record. But a Justice may have to consult
specific parts of the record in order to resolve some issues. Of course,
this procedure is done after the conference. The assigned Justice will
circulating a draft opinion. The way the Second District Court of
Appeals did this was one copy of the opinion was placed in the file
and circulated, office to office, to only the three panel judges. First,
the file went to the signing judge, then it went to the least senior
judge, and then the next higher judge. While this procedure could be
done with three judges, it would take too long with seven justices.
It would simply slow the entire system down.
On the Florida Supreme Court, copies of the draft opinion are sent
simultaneously to all seven Justices together with a vote sheet. The
Justices then cast their votes on whether to concur, dissent, or join
the draft majority opinion. They keep their copy of the draft opinion
but send the vote sheet back to the clerk's office. Each Justice then
receives a copy of submitted vote sheets. Everyday I get lots of vote
sheets on different cases. This practice allows me to keep track of
each Justice's position in particular cases. We always have a number
of circulating opinions, certainly as least fifty at any one time, that
are in various stages. The votes are always coming in on these opinions
and the Justices are usually doing something to modify the drafts.
Sometimes all the Justices vote for a case to be disposed of in a
particular way. But unanimity does not always happen. Some Justices
may agree with the result in a case, but they want the opinion to
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emphasize some factor, or they do not like the way something is
phrased. A Justice may feel the draft overstates a principle or particular portions of the draft could be misinterpreted. There are several
options. If the concern is over a small somewhat nit-picky matter, I
usually just call the particular Justice up or go down the hall. Because
we all welcome suggestions, I usually just say "Shouldn't we change
this?" No one is thin-skinned about these types of suggestions. However, if the concern is over a more substantive matter, the usual
procedure is to write on the bottom of the vote sheet the particular
change or problem to be avoided. This procedure allows all the Justice
to see the suggestions. Anytime a Justice puts a note or a question
mark on the vote sheet, even if the Justice votes, the case is automatically thrown back into conference again.
We conference all the time, but I think it is unavoidable. During
the weeks no oral arguments are scheduled, we have an automatic
conference on Monday. An agenda comes out, usually the Thursday
before, in which about twenty cases are listed that we plan to discuss.
All of the comments the Justices have made on the vote sheets that
have caused the case to go to conference are noted on the agenda.
So, the agenda is several pages long, each case being at least one-half
page in length. The agenda assists in preparing us for the conference
because it allows us to form better plans for making our points, particularly in cases in which we have either written the draft or have
made an objecting comment.
At conference, we literally argue about the cases. It's a lot of fun.
Nobody on the court at the present time gets mad. I think everybody
likes everybody else a lot - but, it is hard to believe if you heard
some of the arguments. We really get wrapped up in making our
points. All seven of us are strong-willed and come from different
backgrounds and often see things differently. This diversity is alright
- it makes for a better result. Sometimes the decisions are unanimous,
sometimes its four to three. When there is disagreement, some of the
Justices write a dissenting opinion. Vote sheets are then circulated
to see whether the dissent alters anyone's position.
Justices sometimes write a concurring opinion in which they agree
with the result of the case but for a different reason. A Justice may,
perhaps, simply concur to add some principle the majority opinion did
not include. There are several reasons why a Justice would write a
concurring opinion. We do not have as many concurring opinions as,
for instance, the United States Supreme Court. It is also possible that
the assigned judge turns out to be in the dissenting position. In other
words, not enough Justices have signed on to what that Justice wrote.
Another conference is held and the other side gets the votes, so the
opinion has to be recast. Normally, it would be recast in a majority
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framework by one of the Justices who wrote a dissent and whose
position prevails. This Justice will rewrite the dissent as a majority
opinion. The Justice who wrote the original opinion will then reframe
what he or she said and write the dissent. If the disputed matter is
a simple, single point, the losing Justice will occasionally change the
majority view into a per curiam and then write a dissent to his or
her own opinion. A Justice would generally not do this on a complicated
case simply because the majority wants to have a Justice who believes
in the majority position writing the opinion. Otherwise, the persuasiveness of the opinion might diminish. Normally the dissenter will write
separately. If there is any doubt who will write the opinion, the Chief
Justice makes the assignment.
Generally, motions for a re-hearing and other interim motions are
just handled by the Chief Judge or Justice who rules on them unless
he or she decides that they ought to go to the whole panel or unless
they are really substantive. Most courts, however, will run motions
by all the judges of the panel before they will dismiss an appeal. This
procedure is proper because denial of the motion may be the final
disposition of that case. But, the Chief Justice or Chief Judge of the
District handles the interim motions that are of lesser consequence.
On the Second District Court of Appeals in Lakeland we handled
motions differently. We actually had motion panels. Because there
were an awful lot of motions filed in the Second District, we set up
twice-a-week meetings to which two judges were assigned. A couple
of law clerks would go over the motions and then present them to
the judges at these conferences. The clerks would present a motion
and then outline the arguments for and against granting it. The judges
on that motion panel would rule. If they could not agree, they would
send it to a third judge who would break the tie. Thus, we had a
more collegial way of handling motions. On the Florida Supreme Court,
and most other courts, the Chief Justice handles these motions unless
they are fairly substantive. In this latter case, every Justice hears
the motion and signs off on it.
This leads to another concern. One of the problems of being on a
seven or nine person court is that it takes longer to reach decisions.
The Second District Court of Appeals used three judge panels, so a
case could be turned out fairly quickly. When a case has to go through
seven Justices, however, the decision-making process becomes a little
more frustrating. For instance, it takes longer to get a case through
the Florida Supreme Court simply because of the time necessary to
get everything the way everyone wants it. In many cases, each Justice
wants to have some input and to make changes in the draft opinions.
It is unfortunate that judicial decision-making sometimes take as long
as it does, but it is inevitable when there are seven people each having
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an input in the process. After the Court issues an opinion, motions
for rehearing circulate directly to all the Justices that were on the
panel. The motions go around seriatim, judge to judge, and the Justice
signs to either deny or grant the motion.
In the Supreme Court of Florida, we each have two law clerks.
We also get one intern from Florida State University furnished to us
in the Spring and Fall. The interns, who get credit for their work,
are very helpful to us. It is too bad the University of Florida does
not have an appellate court near by so that law students here could
do the same thing. It probably would not be practical at this time,
but it would be mutually helpful.
The Florida Supreme Court has a very high volume of cases. There
is always tension between getting the correct disposition of the case
and the speedy resolution of the decision. This dilemma is not unique
to the Supreme Court of Florida. In fact, exploding caseloads seem
prevalent all over the country. I noticed that the motto of the Florida
Supreme Court, written in latin, is "Soon enough is correct." I am
glad it is written in latin because I do not like the motto much. It
implies that a court can take forever to handle a case as long as it
decides it correctly. I lament the fact that appellate decisions take as
long as they take and it is important, in my judgment, to render a
judgment as quickly as possible once the Justices are satisfied they
are correct.
The case volume in the District Courts of Appeals and the Florida
Supreme Court is greater then anywhere else in the country. Consequently, our opinions tend to be short. Florida courts issue few of
the law review-type opinions some courts write. These types of opinions include all the research regarding what every state has said on
a particular legal issue. The reason we do not write more of these
type of opinions is because of the our workload. We feel that we
cannot take the time. In most instances, we simply do no more than
decide many of the cases. We certainly read the sources and research
from other jurisdictions. But we write our opinions to resolve the
particular matter before us and go on to the next case. The press of
the huge caseload causes this result. For this same reason, the District
Courts of Appeal have to decide cases without writing an opinion
at all (called per curiam affirmed opinions). It is literally impossible to write opinions in every case or almost every case. Once a
District Court decides to affirm a trial court decision, they must then
decide whether it is worth writing an opinion. They must ask themselves whether the case will add something to the jurisprudence of
Florida or does their decision simply resolve the litigants' dispute. If
it is the latter, the court will issue a per curiam affirmed. There has
been a lot of criticism about this practice. But, the court really has
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no choice. The judicial system would otherwise get bogged down because there would not be enough time to write the more important
opinions.
What I have told you here today will not necessarily assist you in
winning cases before an appellate court. But at least you can appreciate
the procedures being followed and conduct your actions accordingly.
If you lose a case on appeal, I hope you appreciate that it was not
because your case was not treated with due care. Florida appellate
courts do not treat their cases lightly; each case is thoroughly considered. Even if you lose through a per curiam affirmed, it does not
mean that your case was not fully considered. It simply means that
the Court concluded that there was not a need to write an opinion.
This completes my prepared remarks. I would be delighted to answer
any question you might have.
Q: My question regards the heavy workload of the District Courts of
Appeals. I read recently that Governor Martinez's budget proposal
for the judiciary for the next fiscal year represents an actual decrease,
in percentage terms, over the prior year's budget. In particular, the
proposal calls for only two new judgeships while Chief Justice
McDonald stated there is a need for seventeen new judgeships. Would
you comment on this situation.
Justice Grimes: The Supreme court is charged with the responsibility
of canvassing the needs of the judiciary in terms of judicial positions
in Florida. We do not treat this duty lightly. First, we have a staff
that goes into all the statistics regarding caseload. Second, the Chief
Justice, along with his staff, visits the various courts of the state. He
usually visits each circuit as well as the District Courts. He then
makes a recommendation to the Governor, called a certification, regarding the number of judges needed for the next year. This certification is in the form of an official opinion of the Florida Supreme Court.
We recently certified the need for seventeen new judgeships (six
appellate and eleven trial). Because there have been no appellate
judgeships created in the last five years, we requested a higher percentage of appellate judges. Originally, the Governor's budget included
no new judgeships. Of course, the legislature ultimately makes the
final appropriation. In a supplemental budget issued last week, I understand that the Governor recommended funding three of the appellate and four of the trial positions, which is considerable less the
seventeen we recommended. In the last several years, the legislature
has been fairly responsive to our certifications for judgeships at the
trial level. But the legislature has simply not responded to our recommendations for increases in the appellate courts.
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The problem, of course, from a judicial viewpoint, is that every
one has a need. With the service tax withdrawn and the one-cent
increase in the sales tax, less than the projected revenue is coming
in. Therefore, all governmental agencies, including the judiciary, are
being told to cut their budgets three percent. In the judiciary, most
of the budget is salary. Assuming salaries are not cut, a three percent
cutback in the remaining areas of the judicial system is a hefty cut.
I think it is going to be a tight money legislature. I am not suggesting
others do not have legitimate needs as well. The funding is a very
serious problem.
For example, the public defenders are very under-funded - we
notice that because they handle the vast majority of cases involving
indigent defendants. These cases are way behind schedule in the trial
courts. They are way behind in the appellate courts too. When the
bell rings in the trial court on Monday, the public defenders must
have someone in the courtroom. So, the public defenders are falling
behind on their appeals. We notice the delays, particularly in the
death penalty cases which are slow and way behind schedule. In the
Second District Court of Appeals, the public defenders were way
behind on their criminal appeals. The people they represented who
were in jail started to file habeas petitions. These defendants have a
legitimate gripe because their cases are way behind. The court gave
extensions because it understood that the public defender was working
hard but did not have enough staff to keep up with the workload. The
problem is becoming of almost a crisis proportion. I am really hopeful
that the legislature will increase funding for the public defenders so
they can meet their responsibilities.
Q: First, would you speak on the quality of oral argument in your
court. Second, what are the two most common mistakes that attorneys
make in presenting a case to the Court.
Justice Grimes: Regarding the quality of oral argument - you see all
kinds - at both the District Court of Appeals and the Supreme Court.
More often than not, the lawyers are prepared and do a good job.
But there also some attorneys that should not be appellate practitioners because they do not make good arguments. Every now and then,
there will be a case in which I am confident that I am going to rule
for a particular side. I go in to oral argument and the more I hear
that side's lawyer talk about the case the less confidence I have in
that position. Overall, though, the quality is good. It is very seldom
that I hear a bad argument. Some are just not as effective as I would
hope.
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Regarding the two shortcomings. First, there are some instances,
which do not happen too often, when a judge asks an attorney what
the record states about a particular fact or issue. The attorney simply
does not know. The answer that is usually given is "I did not handle
the trial." Well, that is not an excuse because that lawyer is handling
the appeal. It is the responsibility of the lawyer to know the record.
He does not have to know the exact page numbers in the record but he does need to know the facts and procedural history of the case.
So, know the record. Second, attorneys often fail to directly respond
to questions the judges ask. For example, an attorney may say "Judge,
I'll get to that in a minute" or "I'll cover that in the second part of
my argument." Do not do this. The judge's question may be dumb,
elementary, or off the point, but the judge would not have asked it
unless that judge was concerned about that question. If the judge is
concerned, that is important to you as a practitioner. Therefore, you
need to respond right then. You do not want to let that question
totally disrupt your argument so you never get back to what you
initially planned to say. You should respond to the question right then
and then slide back into your presentation. Thus, my second point is
do not try to avoid a question or try to hedge.
Q: What kind of tension is there between sympathetic fact patterns
and deciding a case as it should be, given the record? For example,
what do the Justices do regarding facts or issues that were not raised
in the trial court but maybe should have been raised?
Justice Grimes: Well, it is troublesome when we see something that
might have controlled the case and it was not raised. Normally, we
really cannot and should not reach that issue if it was not preserved.
We have to go on the issues that were preserved unless, for example,
it is a criminal case and there is some fundamental constitutional
problem. Normally, we are stuck with what has been done already
and we could mess up the law badly if we strained to reach a result
in that given case where the record does not support the result. This
situation relates to the proposition that hard cases make bad law.
Every now and then I see some cases in which it appears the other
side should have won. The Florida Supreme Court's job is really to
make precedent and policy while the District Courts of Appeal's have
the error correcting function. It would really be a disservice to the
law to strain so much to reach a result in a given case. Of course, we
are human and we would like to see the right guy win.
Q: My question regards the potentially abusive use of the appellate
process in death row cases. In particular I would like you to address
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the Darden case in which after seven warrants and fourteen years of
appeal, Mr. Darden was executed. There seems to me an abuse of
process in these types of situations.
Justice Grimes: In the Darden case, which came through our court
Monday morning and then went to three federal courts, the defendant
had a great deal of due process. The process generally has been very
difficult and has been a great problem for the courts. The death cases
are handled differently. In fact, the law in death cases comes out
differently compared to non-capital cases. Only in these types of actions could there be so many attacks on the finality of a judgment.
The overriding concern of all the participants in death cases is not to
make a mistake. The procedure is extremely expensive, extremely
time consuming, and even frustrating to those that see the cases over
and over again. Nevertheless, courts consider these cases because
they want to make sure that in handing out the ultimate punishment,
no mistakes are made. No court I know of takes this duty lightly.
I think it would be helpful if a time limitation were imposed in
federal habeas claims in the same way our Court has done. Except
where new evidence is found or there have been extraordinary changes
in the law which might affect the outcome, all motions for post-conviction relief should be filed within two years after the appellate decision
has become final. We instituted this provision about a year and a half
ago. For a number of years, this provision has been proposed in
Congress and some of our Florida representatives and senators have
been among those who have sponsored that legislation. It has been
bottled up in the House Judiciary Committee for years. I would hope
that at some point the legislation passes.
For example, in the Darden case, suppose the Court had determined that, fourteen years after the fact, there was such an error
that the case had to be retried. It would be very difficult to retry the
case. It would be unfair to the state and the defendant. Even if both
sides could get the witnesses, would the witnesses' recollection of
events fourteen years after the fact be adequate? Somehow the procedure must be made simpler without depriving parties of their fundamental rights. For instance, the common law in some foreign countries
is much simpler though it is still considered fair.
In addition to the fact the judges do not want to err, there is a
voluble and conscientious movement in the United States, which does
not appear to be the majority feeling, that is against capital punishment. This movement colors the problems further. Some people feel
we should not have the death penalty and, therefore, this tends to
extend the problems some more. I really do not know the solution. I
do not think anyone is satisfied with the existing situation.
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Q: Do you base the bulk of your opinions on the appellate brief or do
you substantially alter your position following oral argument? Secondly, would you comment on the extent to which you and the other
Justices allow policy considerations to enter your decision-making as
opposed to strictly legal considerations.
Justice Grimes: First, the brief is clearly more important than oral
argument. The brief is where the Justices learn about the case and
where the brief-writer has the opportunity to go into greater detail.
By and large, the brief is more likely to be more persuasive and will
more than likely carry the day. I do not want to suggest that oral
argument is not helpful and useful. There are certainly instances in
which I will go into oral argument thinking that I will rule in one
way, but as a result of oral argument I change my mind. There are
some cases in which that just will not happen because of the nature
of the case. There may not be much an advocate can say in oral
argument that can change the result. But, there are other cases in
which oral argument can and does change the result. Thus, it is important, but not as important as the brief.
Regarding your second question, particularly on the Florida Supreme Court, the Justices always consider the effects of their decisions
on the law as a whole. At the District Court of Appeals level, we also
considered policy questions, but they were not as great a concern.
The Florida Supreme Court is "right" because we are last, or almost
last, not because we are brighter or smarter. So, we worry about the
effects of our decisions on the public and how they may affect other
parties.
Policy considerations certainly come into play particularly in cases
of first impression where precedent does not exist. These cases are
often certified as cases of great public importance from the District
Courts of Appeals who recognize a case is a significant one. So, the
Court does consider policy reasons. For example, we have recently
issued a number of opinions in the area of peremptory challenges for
racial reasons. We had a trilogy of cases that went out last week that
followed the Florida Supreme Court's opinion in State v. Neil., In
Neil, the Court said that a peremptory challenge generally can be
exercised for any reasons. However, a peremptory challenge for a
racial reason is improper. We amplified this decision in last week's
trilogy which strengthened the Neil rationale. The two theories that
underlie Neil are almost incompatible because the peremptory chal-

1. 457 So. 2d 481 (Fla. 1984).
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lenge, by definition, can be exercised for any reason. We know that
our decisions may have the effect of reducing, if not ultimately
eliminating, the use of peremptory challenges if our rationale is extended. We were ahead of the United States Supreme Court on this
issue. So, we are certainly making policy decisions in some cases.
We are particularly careful in these types of cases to avoid broad,
sweeping, and imprecise language that might mislead the bench and
the bar. Occasionally, I get a case cited to me at oral argument that
says "This case stands for this proposition." It turns out I recognize
the opinion because it is a case I had written. I listen to the lawyer
and I think "this case cannot stand for this proposition, I know I did
not say that." So, I go back and read the case and it did not say what
the lawyer asserted. But, I always find that there was a phrase or
something in the opinion which I was not careful enough with that an
advocate could take and say that is what the opinion stands for and it was not at all what I had in mind. So, I always worry about
what I say in written opinions and the policy effects a case may have
on future decisions.

